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Artefact laws threaten salvage o

Courts, legislators and diplomats have wei
archaeological sites. That impact ma
to commercial salvage operations, b

The past 40 years have seen an explosive growth
in treasure salvage and marine archaeology.
Modern deep ocean and sub-bottom search and
recovery technologies spawned and nourished
this growth. However, this increased activity
has drawn the ire of the marine archaeological
community, sometimes for good reason.

The reaction of the archaeological
community has been to stifle all discovery and
recovery in the belief that, in time, technology
will develop sufficiently to permit recovery of
marine treasure and historical artefacts fully
preserved. These efforts hinder investment
in search, recovery and preservation while
the ravages of time and hostile conditions
take their toll on the ‘protected’ artefacts,
These efforts may also stand in the way of
commercial salvage operations that have
nothing to do with treasure or archaeology.

History of the law of salvage

The concept of salvage, to promote efforts
to rescue property exposed to marine peril,
is ancient'. It benefits society and facilitates
commerce by protecting the property interests
of those who engage in maritime adventures,
Salvage law, although fundamentally
unchanged since the 19 century, reflects
modern changes to maritime commerce,
technology, values and value systems?, and,
most recently, public concerns for allocation
of risks in the environmental arena®.

Changes in the law of salvage have reflected
the era of their making, and have largely been
directed at methods for determining the size
and distribution of salvage awards*. Ancient
codes provided strict formulae. Modern codes
are more subjective. The criteria set out in an
1869 US Supreme Court decision, known as
The Blackwall Rules, are typical’.

Judicial precedent has refined the law of
salvage to better direct its purpose. Courts
have treated professional salvors especially
generously, taking into account the expenses
they incur training and maintaining professional
crews, maintaining inventories of specialised
equipment, and standing by to respond®.

Courts have also recognised (though not yet
generously rewarded) the concept of liability
salvage’. Important to the purposes of this
baper, special consideration has been given to
treasure and archaeological salvors who acted
to preserve historic wreck sites?®.

The 1910 Salvage Convention® captured the
status of the law as then developed, and left

the door open for further changes as judicial
precedent, legislative authority and practical
circumstances might require. In recent
decades, most attention has been given to
protecting the environment. This led to a Draft
Convention on Salvage, which was approved
by the Comité Maritime Internationale at its
32 Plenary Session in Montreal in 1981,
and, on the commercial side, to the 1980
Lioyd’s Standard Form of Salvage Agreement
(LOF 1980) with its ‘safety net’ for salvors
who protected the environment from laden oil
tanker casualties, but saved insufficient values
to warrant fair salvage awards. The next major
step in this process was completing the work
that became the 1989 Salvage Convention'°,
which received speedy ratification by most
major maritime nations largely because of its
strong environmental regime.

The 1989 Salvage Convention requires both
the salvor and the vessel owner to take steps
o protect the environment [Article 8], and
includes the salvor’s efforts in doing so in the
criteria for determining his award [Article 13].
It also rewards those efforts even when there is
insufficient salved value to pay the salvor an
award [Article 14], in many cases removing the
age-old no cure — no pay principle of salvage.
After the first major test of Article 14 in the
English House of Lords", marine insurers,
maritime lawyers and salvage industry groups
developed the Special Compensation P&I
Clause (‘SCOPIC Clause’) to replace Article
14 in some LOF cases. LOF 2000 provides the
option of this update.

Treasure/Archaeological Salvage

Under the law of finds, if a sunken vessel
or cargo has been abandoned by its owner,
the salvor becomes the owner by right.
However, if ownership is claimed by another,
the issue must be litigated'?. If the putative
owner persuades the court that there was
no abandonment, the salvor will still have a
salvage lien against the property saved®, and
the law of salvage will be applied.

The ramifications go beyond the issue of
what percentage of value or in what specie the
salvor’s award will be paid. Lack of ownership
may adversely affect the salvor’s rights with
respect to the wreck site, his continued right
of recovery to the exclusion of others, and
his control over the disposition of what is
saved. Relevant to this paper, ‘treasure’ and
‘archaeology’ often share the same site.

* The author gratefully acknowledges the invaluable research and writing assistance provided by Angeliki Kapatos, Esq of
Greece, while serving as a foreign legal intern in the New York office of Holland & Knight.
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Protection of underwater artefacts

A. Convention on the Protection of
Underwater Cultural Heritage

Many countries have legislation protecting
artefacts of their past. The United States has a
number of statutes, policies, and programmes
meant to provide such protection!*.

The modern significance of underwater
cultural heritage may be seen in the legal
decisions that followed locating the Titanic,
and the discoveries of Sefiora Nuestra de
Atocha and SS Central America. The most
significant legal development, however,
may be yet to come. It js an international
treaty euphemistically named the UNESCO
Convention on the Protection of Underwater
Cultural ~ Heritage, 2001 (the UCH
Convention). This treaty, when/if it goes
into effect'®, will reach far beyond a country
protecting its own historical treasures. It will
impose on all signatory states the obligation to
protect almost all submerged artefacts, almost
without regard to historical or archaeological
value, and with limited regard to geography.

The underlying principle of the UCH
Convention is to protect artefacts by restricting
accessibility and prohibiting commercial
exploitation. Early drafts of this treaty would
have affected many, perhaps most, traditional
salvage operations that involved grounded or
sunken vessels. The terms have been softened,
but the treaty may still adversely affect
commercial salvors, and may over time erode
from the legal landscape values that salvors
hold dear and depend upon to stay in business.

For the purposes of this paper, which is
targeted to traditional commercial salvors and
not to treasure or archaeological salvors, the
following terms of the UCH Convention have
specific relevance:

Article 1: Definitions
1.(a) “Underwater cultural heritage” means all
traces of human existence having a cultural,
historical or archaeological character which
have been partially or totally under water,
periodically or continuously, for at least 100
years such as:

(i) sites, structures, buildings, artefacts
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and human remains, together with their
archaeological and natural context;

(ii) vessels, aircraft, other vehicles or any
part thereof, their cargo or other contents,
together with their archaeological and natural
context; and

(iii) objects of prehistoric character.

5. “Area” means the seabed and ocean floor
and subsoil thereof, beyond the limits of
national jurisdiction.

6. “Activities directed at underwater cuitural
heritage” means activities having underwater
cultural heritage as their primary object and
which may, directly or indirectly, physically
disturb or otherwise damage underwater
cultural heritage.

7. “Activities incidentally affecting underwater
cultural heritage” means activities which,
despite not having underwater cultural heritage
as their primary object or one of their objects,
may physically disturb or otherwise damage
underwater cultural heritage.

9. “Rules” means the Rules concerning activities
directed at underwater cultural heritage, as
referred to in Article 33 of this Convention.

Article 3: Relationship between this
Convention and the United Nations
Convention on the Law of the Sea

Nothing in this Convention shall prejudice the
rights, jurisdiction and duties of States under
international law, including the United Nations
Convention on the Law of the Sea. This
Convention shall be interpreted and applied in
the context of and in a manner consistent with
international law, including the United Nations
Convention on the Law of the Sea.

Article 4: Relationship to law of salvage
and law of finds

Any activity relating to underwater cultural
heritage to which this Convention applies
shall not be subject to the law of salvage or
law of finds, unless it:

(a) is authorised by the competent authorities,
(b) is in full conformity with this Convention,
and

(c) ensures that any recovery of the underwater
cultural heritage achieves its maximum
protection.

Article 5: Activities incidentally affecting
underwater cultural heritage

Each State Party shall use the best practicable
means at its disposal to prevent or mitigate
any adverse effects that might arise from
activities under its jurisdiction incidentally
affecting underwater cultural heritage'®.

Article 9: Reporting and notification in
the exclusive economic zone and on the
continental shelf

1. All States Parties have a responsibility to
protect underwater cultural heritage in the
exclusive economic zone and on the continental
shelf in conformity with this Convention.
Article 33: The Rules

The Rules annexed to this Convention form an
integral part of it and, unless expressly provided
otherwise, a reference to this Convention

includes a reference to the Rules'”.

Commercial salvors will likely be
more affected by those provisions of the
treaty applicable to activities “incidentally
affecting” underwater cultural heritage than
those applicable to activities “directed at”
underwater cultural heritage. Still, those are
not insignificant insofar as the “may physically
disturb or otherwise damage” language may
be used to delay or even prohibit operations
of a routine nature in salvage. This could
occur even remotely from the UCH site, eg
prohibiting dredging, scouring, or airlifting
up current, while the salvor goes through
an uncertain permitting process. Moreover,
provisions not specifically said to apply only
to activities “directed at” underwater cultural
heritage create ambiguities to be interpreted by
persons charged with enforcing these measures.
Further, an imbalance may be created because
salvors from signatory states will be required
to be held to more difficult standards.

It is the ambiguities of the UCH Convention
that are most problematic. These begin with
the definition of “underwater cultural heritage”
(UCH) to include “all traces of human existence
having cultural, historical or archaeological
character that have been partially or totally
under the water, periodically or continuously,
for at least 100 years”, including <sites,
structures, buildings, artefacts and human
remains”, as well as “vessels, aircraft, other
vehicles... their cargo or other contents™®.
This subjective definition fails sufficiently
to distinguish between objects of true
archaeological-historical value and objects that
have merely been on the sea floor for 100 years.
The requirement that objects have “cultural,
historical or archaeological character” will
undoubtedly give rise to more arguments than
solutions. Meanwhile, salvage of a modern
container ship with values in the hundreds of
millions may be arbitrarily hampered by the
rotting structure of a 19" century rum-runner
lying submerged nearby.

Perhaps more worrisome is the suspension
of the law of salvage'®, which poses direct
danger to all salvors’ rights. The term “activity
relating to” would appear inclusive of activities
“incidentally affecting” as well as those
“directed at” UCH. It is not safe for commercial
salvors to presume the Jaw of salvage will be
suspended only with respect to the possibly
affected UCH, and not with respect to the
primary object of the commercial salvor’s
activities. A court may hold this to be so, but
that may not be until long after the salvage
opportunity has been spoiled or lost.

Suspension ofthe law of salvage also conflicts
with both the 1989 Salvage Convention and the
United Nations Convention on the Law of the
Sea 1982 (UNCLOS). The UCH Convention
might thereby bring into question the force of
the 1989 Salvage Convention as international
law, despite its ratification by most major
maritime nations®, It also ignores the protection
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of maritime cultural property already provided
for in the Salvage Convention by way of a
reservation® for those countries that wish
to provide alternative legislative means of
protection, and by UNCLOS™.

The UNCLOS duty to protect “objects of
archaeological and historical nature™, does
not permit this archaeological duty to affect
the application of the law of salvage®. Some
commentators suggest the UCH Convention
is a proper defensive tool against what they
perceive as weakness and ambiguity in the
UNCLOS archacological duty”. Others
question whether the archaeological duty
in UNCLOS can co-exist with the laws of
salvage and finds®. These issues will not be
resolved by adding subjectivity, which at the
very least weakens the fabric of law pursuant
to which salvors have been working for
three millennia. One must ask, “Is the UCH
Convention worth it, or even necessary?”

Those salvors most directly affected by it
— treasure salvors — have already succeeded
in balancing their interests with the diligence
required in exercising their archaeological
duty. This has been done in the natural process
of legal evolution. In the case of Central
America®, the Court acknowledged the efforts
made by the salvors to protect the historical
and archaeological value of the wreck site and
the items salved. Similarly, in the case of the
Titanic®, the salvor’s agreement to refrain
from selling items recovered from the vessel,
except lumps of coal, and commitment toretain
artefacts together as a collection, was taken
into account by the court in deciding to grant
exclusive salvage rights. Under UNCLOS
commercial salvors could do no less, and
under the 1989 Salvage Convention they
likely could not do less where it mattered.

B. Relationship to National Legislation
The US Abandoned Shipwreck Act of
1987%, (ASA) covers abandoned shipwrecks
embedded in the submerged lands of a state;
embedded in the coralline formation of the
state; or those that are on submerged lands
of a state and are included in or determined
eligible for inclusion in the National Register™.
The ASA removed historic shipwrecks found
in the territorial waters of the United States
from the general principles of admiralty
law®, and created complications in the field
of wreck salvage by excluding salvors and
tendering control and jurisdiction over such
findings to the States®. The UCH Convention
and the ASA appear similar in this respect.
However, the ASA applies only to shipwrecks
that have been abandoned by way of both
passage of time and lack of effort to maintain
ownership®, while the UCH Convention uses
only the arbitrary 100-year period.

Other countries, especially those whose
ancient cultural heritage, will be most
affected, eg Greece and Spain, also generally
agree with the approach taken by the UCH.
Indeed, Greece has established its own laws
for cultural protection’ and has often in the
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history of its participation in the United
Nations generated discussions concerning
archaeological and historical treasures®. The
Greek Law that deals with cultural heritage
in general includes a definition for UCH
which is even broader than that in the UCH
Convention®. Greek law incorporates similar
provisions to those in the UCH Convention for
activities directed at UCH, including in situ
preservation®”. Greek law is stricter, reflecting
the country’s archaeological wealth, Despite
this strict approach, the law of salvage has
been restricted but not abolished?®.

Spain also favours adoption of the UCH
Convention® because it also has a history of
non-recovery of historic wrecks. However, it
does not have domestic legislation expressly
devoted to UCH¥ other than the general
provisions outlined in its Constitution*’ and
the Spanish Historical Heritage Act enacted
thereafter””. The law of salvage is excluded
from applying to Spanish UCH* so that was
not a factor when Spain decided to ratify the
UCH Convention.

C. The Future of the UCH Convention
Protection of UCH is a very delicate matter,
whether provided by judicial fiat, national
statutes, or international convention. It is
indisputable that UCH is of enormous value,
but one may question whether keeping items
of historical value on the ocean floor is the best
way to preserve them, let alone to teach their
history. That procedure might involve peril to
modem commercial salvage efforts; it may also
result in far more wreckage on the sea floor,
including cargoes of great value and those that
put the environment itself in peril.
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